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"12 In addition to the provision of preceding sections, the tax due shall be first charge on
any immovable property of the defaulter and no transaction in respect of such property
shall be entered in any register of the Government, save with the con-sent of the District
Commissioner, unless it has been ascertained that the tax due has been paid."
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"This Court, in H.C. 88/32 , expressed the opinion that section 12 in its present from was
unreasonable and unconscion-able, and must necessarily lead to many injustices I respect
fully associate myself with that expression of opinion".
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"Some non consensual claimants, such as taxing authorities, can anticipate their Losses
through default with considerable accuracy and can eliminate distributional effects by
reacting to the anticipated losses ex ante. In such cases, the propriety of superpriority
rights depends only upon whether they give rise to any efficiencies Where subordinating
secured creditors to a certain class of nonconsensual claims )such as tax liens( seems
inefficient, there is little reason to award superpriority".
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"Of course, it is individuals and corporate entities who pay taxes and other assorted
premiums who bear the cost of defaults when the government passes along losses by
increasing rates, and so the question which arises is whether it is desirable to allocate
losses to the broad community of taxpayers or whether losses should be internalized by
those parties who are in closer commercial contact with the defaulting debtor".
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"However, debts owed to government are conceptually different from other
non-consensual claims. The government determines rates of tax and of pension and
unemployment contributions. Although the government cannot decline to deal with a
particular debtor, it is free to set its terms unilaterally, and as a result it is in a position to
account for the anticipated incidence of default when it sets rates".
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"Shanker argues that government tax claims are "more worthy" than those of a business
creditor: not only does government not voluntarily extend credit to a debtor-taxpayer, but
it has no expectation of profit or advantage by serving that debtor. Instead, the
government is obliged to extend the same services to all taxpayers".
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"The observation that government acts without hope or expectation of profit is really
another way of saying that government is acting in the nature of an agent for the public,
on behalf of the entire community. Should that fact affect the "worthiness" of the
resultant debt? Is a community of taxpayers fundamentally different from a community
of employees, or of trade creditors? The difficulty with invoking the concept of
community is determining what constitutes a community, and which communities should
be preferred to others".
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"Levied on other debtors. There is no market discipline controlling tendency to pass on
costs' other than that presented by the prospect of an election.
Because government does not internalize costs itself, but instead has the option of
passing costs along it has little incentive to control the costs of default and' hence little
incentive to monitor a deptor's operation. Conferring preferential treatment on
government claims should presumably increase the level of costs that are passed along to
taxpayers. In other words, preferential in cost spreading. From an incentive point of view
this is beneficial: when costs are spread diffusely across a large group, each member of
the grups has a negligible incentive to On the other hand, when costs are internalized
within a relatively small group there is a greater incentive to control those costs because
each member is exposed to a greater potential cost. Concern for limiting cost spreading
and encouraging effective monitoring of risk thus supports granting enhanced priority
government claims".
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"I have argued above that a good reason for elevating employee and government claims
is that employees and government are not, in general, good monitors, If giving them a
preferred priority will shift the risk of default to better monitors, then )at least from a
monitoring perspective( a net improvement in eff iciency will result.
In this section, I argue that giving government and employee claimants a super-priority,
not only over other unsecured creditors but over secured creditors as well, will be most
likely to lead to improvements in monitoring efficiency. The argument rests on the
observation that, more any other class of creditors, secured creditors:
(1) wil l know about and be able to quantify the potential for loss-shifting ex ante; and
(2) wil l wield suff icient bargaining power vis-a-vis the debtor to be able to monitor and
control its resource deployment decisions".
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­¬¥¹  ¬ £¥² ¬« ¯©²·¸·®¡ º¥«¦ º¸¡²¤ ¬¹ ¤´·¥º º  ¬¬¥¹¤ ¯©²·¸·® ©¥±©® ·¥§¬ �� 
²± º ¸¥¤ §¥«®

 �±®¤

 

¤¹©«¸ ±® �¢

 
 �¯©²·¸·® ©¥±©® ·¥§ ¬¹ ¥§¥«® ¯« ­¢ ¬¨¥® ¯©²·¸·® §¡¹ ±® ¥®« ¤¹©«¸ ±®

 
� ©¹©®§ ·¸´ ©´¬¹ ­©¸¥¨´ ¨²®¬ �¯©©°²¥ ¸¡£ ¬«¬ ¤¹©«¸¤ ±® ¯©£ 3 ©« ²¡¥· ¯©²·¸·® ©¥±©® ·¥§¬ �¤�� 
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 ��±®¤ ¯©£« � ©¹©¹ ·¸´¥

 
 �¯°©·±² ­©±®¤ 
·´ ©´¬ ±®¡ ©¦ ¥ ��¤©©¡¢ 1 ­©±®¤ º£¥·´ ¬¹ ¤¸©¹© ¤¬§¤ ¹© ¤¹©«¸ ±® ©¡¢¬ ­¢¹ ¯«®¥

 
 �¯¡¸±¤ ©²·¸·® ¬² ±® ¥°©¤ ¤¹©«¸¤ ±® ­ ¤  ©¤ º£¡«° ¤¬ ¹
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 �¯¡¸±¤ ©²·¸·® ¬² ¬¨¥®¤ ±® ¥°©¤ ¤¹©«¸¤ ±® ©« ²¡·¥ ¥¦ ¤¬ ¹¬ ¹¸£° ¯¥©¬²¤ ¨´¹®¤ º©¡

 
¥¡¢¹ ��±®¤ º´±¥º�¥ ¯©²·¸·®¤ º¸¡²¤ º¥¸¢  ¬¹ ©§«¥°¤ ¯¬¥¢¬¢ ¤¹²®¬  ¥¤ ¤¹©«¸¤ ±®�
©¥±©® 4 ­©±® ©°©£ �¸£®° 
  ¤ ¸ 4 ¯©²·¸·® ©±«°¡ º¥©¥«¦ º¸¡²¤ ¬« ¯©¢¡ º¥©¥¹¸¤ ¸¡²¡

¬² ­¬º¹®¤ ±®¤ ¯® ¯©¨¥¬§¬ ¤°¥¹ ¤¦ ¬¨©¤ ¬¹ ¥¡©¨ ���� 5 �¡�°¹º �¨´¹®¬ ¯¹¥§ 4 5 ¯©²·¸·®

�¯©²·¸·®¡ º¥©¥«¦ ¬¹ ¯º¸©«®® ·´¥®¤ §¡¹¤ ¯©¢¡ ¬¨¥® ¯¥¸§ ¤ ¤¦ �§¡¹¤ ±® ·¥§ º¥ ¸¥¤ ©´
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�¤©
¶·¥¸´ 
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¹¥«¸¤ ±® �©º¥¤® ©¥°©¹  ¥¤ ©¥°©¹¤ ��¤©©¡¢ 9 ­©±®¤ 
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²± º¥²¶® ¡ ¤©¡¢¬ ©¸·©²¤ ±®¤ º 
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·´ º  ¬©§® ¤±°«¤ ±® º£¥·´¬ ��� 
²±
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¤®£° ¯«¬ �­¤¡ º©¡©±´ ¤·¦§ ¥  º¥¬²¡ ¡·²  ¬¥ ¯©²·¸·®¡ º©¡©¨·  ¤¬¥²´ ¡·² º¸¶¥°
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 ��¯©²·¸·®¤
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©¹«¥¸¥ ·¸´®¤ ­² ¤¹²°¹ ¸£±¤ º¸¢±®¡ ¤¹·¡¥ ·¥¸©´ ©«©¬¤¬ ¤±°«°¹ º©°¬¡· ¤¸¡§¡ ¸¡¥£® ¤©¤

�§¡¹ ±® ¸¥¹©  º  ·¸´®¤ ¤©¤ ª©¸¶ ­¥¹©¸¤ ­¹¬ �­©¹«¥¸¤ ¹�² º¥¸©£¤ ­¥¹©¸ º  ¸©¡²¤¬ º¥¸©£¤

º©°¬¡·« ¤±°«¤ ±® º®¥¹¬ ¤°¥º° ¤º¥©¤ ¡·² §¡¹ ±®® ¤¸¥¨´ ¤º¥©¤¡ ¤¸¡§¤ º© «¦ ¤º©©¤ ¥¬ ¸¥¹© 
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¸ < ©·±²
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